
Business structuring

Purchasers should ensure that they choose the right structure for the business they are 
purchasing. If they run an existing business, a new acquisition presents an opportunity to 
assess current needs and the possibility of a restructure. Things to take into consideration 
when choosing a structure include means of tax efficiency, flexibility to obtain capital, 
distribution of income, asset protection, control, succession, and personal liability.

What does each structure involve?

Individual (sole trader)
An individual or sole trader is an individual trading as themselves. This means that 
the proprietor is legally responsible for all aspects of the business, including all assets, 
liabilities, income and losses.

Partnership
A partnership arises when at least two people, or incorporated entities, operate a business 
together. This is different from a company as the parties remain jointly liable in their 
capacity as individuals.

Joint liability means that one partner can make a promise which binds the other members 
of the partnership. This is different to several liability, where individuals make separate 
promises. Partners may also enter into agreements with joint and several liability, meaning 
that each partner will be liable severally as well as jointly.

Company
A company is an entity that has a separate legal existence from its owners. The company’s 
legal status gives it the same rights as a natural person which means a company can 
incur debt, commence lawsuits and have lawsuits filed against it. Small business owners 
often use a private company structure. This type of company cannot sell its shares to 
the public. Further, a company structure may protect the directors from losing personal 
assets should the business become insolvent. The relationships between the shareholders 
are usually governed by a shareholders agreement.
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Trust
A trust is not an entity, but a relationship between beneficiaries and a trustee. The trustee 
legally owns the trust property, but the beneficiaries have the benefit of the property. 
The trustee owes duties to the beneficiaries and must act in their best interests.

A trustee can be an individual (or individuals) or a company. It may be simpler to set 
up a trust with an individual as a trustee, but a corporate trustee can provide a greater 
level of asset protection. There are two mains types of trusts which appear in business 
structuring:

Discretionary trust (family trust)
A discretionary trust (also commonly known as a family trust) gives the trustee the power 
to allocate when and how much of the trust income and capital the various beneficiaries 
are to receive.

Unit Trust (fixed trust)
A unit trust (or fixed trust) is a trust where the beneficiaries’ interests in the fund are divided 
into defined segments, like shares. These are called units. The relationships between the 
unit holders are usually governed by a unit holders’ agreement.

The following table compares the key components associated with the main business 
structures:
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Features of Business Structures

Sole trader Partnership Discretionary 
Trust Unit Trust Company

Flexibility High level 
of flexibility. 
However, there 
is no opportunity 
for income 
splitting as 
all income is 
distributed to the 
owner.

Flexibility 
and options 
for income 
and capital 
distributions 
will depend on 
the agreements 
between the 
partners.

This structure 
allows the trustee 
to exercise their 
discretion in 
the distribution 
of income and 
capital. This 
means that 
income and 
capital gains can 
be distributed 
to beneficiaries 
in the most tax 
effective manner.

The flexibility of 
distributions of 
income depend 
on the issue 
of units. The 
entitlements 
of unitholders 
to income and 
capital are pre-
determined by 
the units they 
hold.

The flexibility of 
distributions of 
income depend 
on the issue of 
shares.

Decisions 
makers Individual Partners Trustee Trustee Directors

Owners Individual Partners The trustee is 
the legal owner 
of trust property. 
But beneficiaries 
have a beneficial 
interest in trust 
property.

The trustee is 
the legal owner 
of trust property. 
The unitholders 
have a beneficial 
interest in trust 
property.

Shareholders

Number of 
participants

Maximum of 1 
individual

At least 2 parties There is no limit 
on the number 
of beneficiaries. 
Usually 
beneficiaries will 
be members of a 
family.

There is no limit 
on the number of 
beneficiaries.

Up to 20 
shareholders 
for a private 
company.

Liability and 
asset protection

This structure 
does not provide 
any level of asset 
protection. The 
owner is exposed 
to personal 
liability.

This structure 
does not provide 
any level of asset 
protection. Each 
partner is liable 
for the debts 
and liabilities of 
the partnership. 
However, 
individuals 
may enter a 
partnership 
with a level of 
asset protection 
through another 
entity. For 
example, a 
partnership may 
be between a 
discretionary 
trust, company 
and an individual. 

In general, 
trusts provide 
some asset 
protection as 
the beneficiaries 
are not the legal 
owners of the 
trust property. 
The trustee can 
be liable for the 
liabilities of the 
trust. Appointing 
a company as 
the trustee of the 
trust will improve 
asset protection. 

In general, 
trusts provide 
some asset 
protection as 
the beneficiaries 
are not the legal 
owners of the 
trust property. 
The trustee can 
be liable for the 
liabilities of the 
trust. Appointing 
a company as 
the trustee of the 
trust will improve 
asset protection.

Private 
companies have 
limited liability, 
which means 
that the liability 
of shareholders 
is limited to the 
value of the 
shares. However, 
directors can be 
personally liable 
if they are found 
to have acted 
fraudulently, 
negligently or 
recklessly.

If the shares 
are owned by 
a discretionary 
trust, this can 
protect the 
shares from 
being exposed 
to a shareholder’s 
liability.
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Succession 
planning

The assets of 
the business can 
be transferred 
through a sale, 
or will.

Succession 
planning will 
depend on 
the nature of 
agreements 
between the 
partners. For 
example, usually 
partnership 
agreements will 
prevent a partner 
from selling 
their share in 
the partnership 
without first 
making an offer 
to the other 
partners. When 
the partnership 
agreement is 
negotiated, the 
partners should 
consider what 
will happen 
if one of the 
partners passes 
away.

Succession 
planning will 
depend on the 
terms of the trust 
deed.

Succession 
planning will 
depend on the 
terms of the 
trust deed and 
a unitholders 
agreement (if 
there is one). 
When the 
unitholders 
agreement is 
negotiated, 
the unitholders 
should consider 
what will happen 
if one of the 
partners passes 
away.

The directors 
must make 
decisions which 
are in the best 
interests of 
shareholders 
as a whole. 
Succession 
planning will 
should be 
governed by 
a shareholders 
agreement. 
When 
negotiating the 
shareholders 
agreement, the 
shareholders 
should consider 
how shares can 
be passed after 
a shareholder’s 
death. 

Complexity 
and expense of 

set-up

This is the 
simplest and the 
least expensive 
structure to set-
up. If new parties 
are to be added 
to the business, 
a new structure 
will need to be 
set-up.

The complexity 
will depend on 
the agreements 
made between 
the partners.

A discretionary 
trust can be 
complex and 
potentially 
expensive to 
set up and 
administer. 
However, the 
expense of 
set-up and 
administration 
will depend on 
the complexity of 
documentation 
and distribution 
arrangements.

A unit trust can 
be complex 
and expensive 
to set up and 
administer. 
However, the 
expense of 
set-up and 
administration 
will depend on 
the complexity of 
documentation.

Company 
structure can be 
more complex 
and expensive 
to set up than 
a sole trader or 
partnership
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Tax is paid by Individual Partners Beneficiaries Beneficiaries

Company 
Franking 

credits are 
available to 

shareholders

Tax 
considerations

The marginal 
tax rates of the 
individual will 
apply to income.

If the business 
has held an asset 
for more than 
12 months, the 
owner will be 
able to access 
the 50% capital 
gains discount.

If the partnership 
has held an 
asset for more 
than 12 months, 
individual 
partners will be 
able to access 
the 50% capital 
gains discount.

The trust does 
not pay tax on 
trust assets or 
income. Rather, 
assets and 
income are taxed 
in the hands of 
beneficiaries. 
Taxation of 
income will 
depend on the 
structure and 
tax position of 
the beneficiary. 
For example, 
a company 
unitholder will be 
taxed differently 
to an individual.

If a distribution 
to a company 
beneficiary is 
declared but 
not paid, this 
may have tax 
consequences.

If the trust has 
held an asset 
for more than 
12 months, 
individual 
beneficiaries will 
be able to access 
the 50% capital 
gains discount.

If the trust owns 
real property, 
there can be tax 
consequences if 
a beneficiary is a 
foreign resident.

The trust does 
not pay tax on 
trust assets or 
income. Rather, 
assets and 
income are taxed 
in the hands of 
beneficiaries. 
Taxation of 
income will 
depend on the 
structure and 
tax position of 
each unitholder. 
For example, 
a company 
unitholder will be 
taxed differently 
to an individual.

If a distribution 
to a company 
beneficiary is 
declared but 
not paid, this 
may have tax 
consequences.

If the trust has 
held an asset 
for more than 
12 months, 
individual 
beneficiaries will 
be able to access 
the 50% capital 
gains discount.

There is no tax-
free threshold 
for companies. 
The company will 
be taxed at the 
following rates:

•	27.5% for the 
small business 
companies for 
the 2019/20 
financial year

•	26% for small 
business 
companies for 
the 2020/21 
financial year

•	30% for 
all other 
companies

A ‘small business 
company’ is a 
company that, 
together with 
related entities, 
falls below an 
aggregated 
turnover of $50 
million.

Other features The owner 
has complete 
control over the 
business.

Duties can be 
shared between 
partners 
depending on 
expertise, skills 
and experience.

Discretionary 
trusts cannot 
retain profits.

Unit trusts are a 
popular structure 
for individuals 
or entities who 
are going into 
business with 
unrelated parties.

Unit trusts cannot 
retain profits.

Generally, it is 
easier for some 
third parties, such 
as banks, to deal 
with companies 
as opposed to 
individuals or 
partners.
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Which structure is most appropriate?
It is important that the structure of the business suits the business and the needs of the 
owners. A business structure should be chosen based on a range of factors such as asset 
protection, taxation, administration, relationship of the owners, and the nature of the 
business.

Individual
Sole traders often chose to operate as themselves when originally establishing a small 
business. This is because they are one of the simplest and cheaper options in terms 
of structures. People often chose this option if they want to maintain full control of the 
business. However, sole traders are likely to be at risk of being exposed to personal liability 
should the business be sued or default on debts.

Partnership
Partnerships are useful when multiple individuals (or entities) own a business together. 
This type of structure is beneficial in appointing shared and individual duties dependent 
on experience. It is also an easier and relatively inexpensive option to set up. Similar to 
a sole trader, the partners are directly liable for unpaid debts. This means that not only 
can the partners keep and allocate profit, but they will also be personally liable should 
any business debt remain unpaid. Like a sole trader, the partners may risk losing their 
personal assets through this structure in the event of unpaid debt.

Discretionary trust
Trusts can be expensive to set up and administer. Trustees have the discretion to determine 
the income that flows to each beneficiary. A company can also be appointed as a legal 
trustee, which can provide some level of asset protection. Private companies have limited 
liability, which means that the liability of shareholders is limited to the value of the shares. 
However, directors can be personally liable if they are found to have acted fraudulently, 
negligently or recklessly.

Discretionary trusts are often used for income splitting between married couples and 
families as they offer the flexibility to change income distributions. Other purposes include 
tax planning, estate planning, carrying on a business, asset protection and investment and 
land holdings. Discretionary trusts can be more expensive to set up than other structures, 
such as a company.

Unit Trust
Unit trusts are a popular structure if going into business with other unrelated parties. This 
is a suitable option if you want all unitholders to receive a fixed interest in capital and 
income. 

Tax on income is paid by beneficiaries. Unit trusts provide some level of asset protection 
as the beneficiaries do not hold legal title to the trust property. Unit trusts can be more 
expensive to set up than other structures, such as a company.
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Company
A company structure is often used for started-up businesses or to expand an existing 
business. Companies can be more complex to set up than a sole trader or partnership, 
and can be more costly in terms of additional reporting costs. However, it is generally 
easier for third parties, such as banks, to deal with companies. The added benefit is a lack 
of personal liability, meaning directors will usually be protected from personal liability.
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